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REMARKS 

Claims 1 and 5 are currently being amended. These amendments 
do not introduce new matter within the meaning of 35 U.S.C..§132. 
Accordingly, "the Examiner is respectfully requested to enter these 
amendments. 

1. Rejection of Claims 1 and 3-5 Under 35 U.S.C. §103 (a) over 
U.S. Patent 4,536,550 in view of U.S. Patent 5 , 405, 922 

Applicant respectfully traverses the rejection of claims 1 and 
3-5 to U.S. Patent 4,536,550 (herein referred to as "Moriguchi , et 
al.") in view of U.S. Patent 5,405,922 (herein referred to as 
"DeChellis, et al . " ) . 

The U.S. Supreme Court in Graham v. John Deere Co., 148 
U.S.P.Q. 459 (1966) held that non-obviousness was determined under 
§103 by (1) determining the scope and content of the prior art; (2) 
ascertaining the differences between the prior art and the claims at 
issue; (3) resolving the level of ordinary skill in the art; and, 
(4) inquiring as to any objective evidence of non-obviousness. 

Accordingly, for the Examiner to establish a prima facie case 
of obviousness, three basic criteria must be met. First, there must 
be some suggestion or motivation, either in the references 
themselves or in the knowledge generally available to one of 
ordinary skill in the art, to modify the reference or to combine 
reference teachings. Second, there must be a reasonable expectation 
of success. Finally, the prior art reference (or references when 
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combined) must teach or suggest all the claim limitations. See MPEP 
§2142 . 

First and foremost, as outlined in Applicant's previous 

response of April 1, 2008, Applicant respectfully believes the 

Examiner has not established a prima facie case of obviousness, as 

required supra. In particular, Moriguchi, et al . relates to 

compositions produced by using Ziegler-type catalysts. See col . 4, 

line 32 - col. 5, line 23. However, DeChellis, et al . clearly 

discloses in col. 2, lines 30-34, and col. 3, line 7-10, 

This invention relates to a continuous gas phase 
polymerization process for polymerizing alpha-olef ins 
utilizing a bulky ligand transition metal catalyst, for 
example a metallocene, in a gas phase fluidized bed 
reactor operating in a condensed mode. (Emphasis added) 

***** 

This invention relates to the gas phase polymerization 
process for polymerizing olefins utilizing a metallocene 
in a gas phase fluidized bed polymerization reactor 
operating in a condensed mode. (Emphasis added) 

Additionally, DeChellis, et al . discloses in col. 1, lines 58- 

68, and col. 2, lines 13-19, 

The catalyst system described in Jenkins, III et al . is a 
TiCl 3 based traditional Ziegler-Natta catalyst system. 
Using this catalyst system in a condensed mode operation 
results inevitably in a process and product constraints 
as will become apparent later in this specification. The 
process limitations limit production rates and 
significantly increase the cost of producing polymers. 
Also, as a direct consequence of using these traditional 
catalysts in this process the polymers available for 
production are restricted to certain densities and melt 
indices. (Emphasis added) 
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Traditional catalyst systems and polymers produced 
therewith restrict these values, and as a direct 
consequence of this, drastically reduce production rates 
achievable for any given polymer being produced. 
Furthermore, these traditional catalysts and catalyst 
systems limit the type and characteristics of the 
polymer. (Emphasis added) 

Accordingly, DeChellis, et al . clearly discloses the process 
therein requires the use of metallocene catalyst systems, and that 
traditional, Ziegler-Natta catalyst systems do not produce 
compositions having the proper characteristics. In fact, DeChellis, 
et al . clearly teaches away from using traditional, Zeigler-Natta 
catalyst systems, and that the process and resultant polymer 
characteristics produced therein result directly from using 
metallocene catalysts. Accordingly, Applicant respectfully believes 
one skilled in the art would not have modified Moriguchi, et al . as 
suggested by the Examiner, given DeChellis, et al . expressly teaches 
away from such modification. A prior art reference must be 
considered in its entirety, i.e., as a whole, including portions 
that would lead away from the claimed invention. W.L. Gore & 
Associates, Inc. v, Garlock, Inc., 721 F.2d 1540, 220 USPQ 303 (Fed. 
Cir. 1983), cert, denied, 469 U.S. 851 (1984). It is improper to 
combine references where the references teach away from their 
combination. In re Grasselli, 713 F.2d 731, 743, 218 USPQ 769, 779 
(Fed. Cir. 1983). Additionally, see MPEP §2141.02 VI, and §2145 XD. 
Accordingly, for this reason alone, Applicant respectfully believes 
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the current rejection should be withdrawn. 

Additionally, as previously outlined in Applicant's response of 

April 1, 2008, Applicant respectfully notes the Examiner refers to 

col. 5, lines 45-53 of DeChellis to support the current rejection. 

In particular, the aforementioned highlighted sections of DeChellis, 

et al . discloses, 

For the preferred alpha-olefin monomer ethylene, 
depending on the catalyst, the C x /C 2 ratios are preferably 
less than about 0.2, and more preferably less than about 
0.1 and as low as about 0.002 to provide a polymer having 
a density in the range of from about 0.86 g/cm 3 to 
about0.96 g/cm 3 , preferably about 0.88 g/cm 3 to about 0.94 
g/cm 3 and most preferably between about 0.90 g/cm 3 to 
about 0.935 g/cm 3 . 

However, as outlined above, the passage highlighted by the 
Examiner hinges on the fact that DeChellis, et al . discloses the 
compositions are produced with metallocene catalysts, and that the 
characteristics of the resultant polymer produced are necessarily 
derived from the metallocene catalyst systems. Nevertheless, the 
passage also only relates to the comonomer content of a single 
ethylene copolymer composition. However, Applicant is currently 
• claiming polyethylene compositions comprising three components, 
namely: (i) 35 to 45% of a low-molecular-mass ethylene homopolymer 
A; (ii) 34 to 44% of a high-molecular-mass ethylene copolymer B, 
comprising a C 4 -C 8 comonomer content of less than 0.1%; and (iii) 18 
to 26% of an ultrahigh-molecular-mass ethylene copolymer C, 
comprising from 0.1 to 0.6% by weight of comonomer. In this regard, 
Applicant respectfully believes the Examiner has not addressed this 
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factual discrepancy. Accordingly, Applicant respectfully believes 

the current rejection should be withdrawn. 

Furthermore, Applicant responds as .follows with respect to the 

Examiner's remarks on page 11, line 22 - page 12, line 3, in the 

current Office Action, which states, 

B) In response to applicant's argument that Moriguchi et 
al . and DeChellis et al . use different catalyst, the test 
for obviousness in not whether the features of a 
secondary reference may be bodily incorporated into the 
structure of the primary reference; nor is it that the 
claimed invention must be expressly suggested in any one 
or all the references. Rather, the test is what the 
combined teachings of the references would have suggested 
to those of ordinary skill in the art. See In re Keller, 
642 F.2d 413, 208 USPQ 871 (CCPA 1981). In the instant 
instance, DeChellis et al . teaches how the amount of the 
second olefin affects the density of the resin. 



However, Applicant respectfully traverses the Examiner's 
position outlined above. First and foremost, as outlined supra, for 
the Examiner to establish a prima facie case of obviousness, three 
basic criteria must be met. First, there must be some suggestion or 
motivation, either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art, to modify 
the reference or to combine reference teachings. Second, there must 
be a reasonable expectation of success. Finally, the prior art 
reference (or references when combined) must teach or suggest all 
the claim limitations. See MPEP §2142. However, Applicant 
respectfully believes the Examiner has failed to establish a prima 
facie case of obviousness in light of the standards set forth above. 

Additionally, Applicant responds as follows with respect to the 
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Examiner' s remarks , 

the test for obviousness in not whether the 
features of a secondary reference may be bodily 
incorporated into the structure of the primary reference; 
nor is it that the claimed invention must be expressly 
suggested in any one or all the references. Rather, the 
test is what the combined teachings of the references 
would have suggested to those of ordinary skill in the 
art. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 
1981) . 

However, this does not mean the Examiner can arbitrarily pick 

♦ 

and choose whatever he or she feels is more favorable from multiple 
prior art documents, while ignoring parts of the disclosure from the 
prior documents that are less favorable or would teach away from the 
instantly claimed composition, to try and arrive at a mosaic of 
Applicant's currently claimed polyethylene compositions. See W.L. 
Gore & Associates, Inc. v. Garlock, Inc., 721 F.2d 1540, 220 USPQ 
303 (Fed. Cir. 1983), cert, denied, 469 U.S. 851 (1984). Rather, 
the Examiner must step back in time, at the time of filing of the 
instant application, and examine the currently claimed inventive 
subject matter, as well as the prior art, as a whole, and as one 
having ordinary skill in the art would have done. In fact, 
Applicant respectfully believes the Examiner is arbitrarily picking 
and choosing certain selected portions from multiple prior art 
documents, while ignoring other less favorable portions that would, 
in fact, teach away from Applicant's currently claimed polyethylene 
compositions, without viewing the prior art documents as a whole as 
one having ordinary skill in the art would have done at the time of 
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filing of the instant application. However, this type of 
examination based on hindsight, in which the Examiner uses 
Applicant's currently claimed polyethylene compositions as a blue 
print to assemble various portions from various disclosures, is 
impermissible. See MPEP §2141.02 (I) and (VI), §2142, §2143.01 
(VI) , and §2145 (X) (A) . 

Additionally, the Examiner has not explained why, absent the 
specific teaching in Applicant's specification, one having ordinary 
skill in the art would have done as suggested by the Examiner, 
insomuch that the Examiner has failed to explain why, absent 
Applicant's specification, one having ordinary skill in the art 
would have modified Moriguichi, et al . and DeChellis, et al . as 
suggested by the Examiner. However, as outlined above, this is the 
Examiner initial burden to satisfy a prima facie case of 
obviousness. Albeit, if the Examiner maintains the current 
rejection, Applicant respectfully requests the Examiner to address 
the factual discrepancies outlined above, and outline why, with 
factual, objective evidence one would have modified the express 
disclosure of Moriguchi, et al . and DeChellis, et al . , especially 
given their express disclosure against such modification. 

Notwithstanding all of the above, Applicant is currently 
claiming polyethylene compositions comprising a multimodal molecular 
mass distribution, which has a density in the range of from 0.950 to 
0.956 g/cra 3 at 23 °C, an MFRi 90 / 2 i.6 in the range of from 1.5 to 3.5 

8 

PACE 14/39 * RCVD AT 1/14/2009 5:03:34 PM [Eastern Standard Time] * SVR:USPTO-EFXRF-6f14 * DNIS:2738300 * CSID: - DURATION (mm-ss):08-58 



01/14/2009 WED 17:09 FAX BASELL 



0015/041 



Serial No. 10/538,894 

dg/min and which comprises from 35 to 45 % by weight of a low- 
molecular-mass ethylene homopolymer A; from 34 to 44 % by weight of 
a high-molecular-mass copolymer B made from ethylene and less than 
0.1% by weight of a first 1-olefin comonomer having from 4 to 8 
carbon atoms, based on the weight of copolymer B; and from 18 to 26 
% by weight of an ultrahigh-molecular-mass ethylene copolymer C 
containing from 0.1 to 0,6% by weight of a second 1-olefin 
comonomer, based on the weight of copolymer C, wherein the 
percentage data of homopolymer A, copolymer B, copolymer C are based 
on the total weight of the polyethylene composition, and the 
polyethylene composition has a swell ratio ranging from 180 to 220%, 
and a noticed impact strength (ISO) ranging from 60 to 90 kJ/m 2 . 
Accordingly, as outlined on page 5, lines 4-9, in Applicant's 
specification, 

The composition of the invention gives particularly good 
processing behavior in the blow molding process to give 
L-ring drums because it has a swell ratio in the range of 
from 180 to 220 %, and the L-ring drums produced 
therewith have particularly high mechanical strength 
because the composition of the invention has a notched 
impact strength (ISO) in the range of from 60 to 90 kJ/m 2 . 
The stress-crack resistance (FNCT) is in the range of 
from 15 to 25 h. 

As such, Applicant has unexpectedly found the currently claimed 
polyethylene compositions comprise particularly good processing 
properties for blow molding processes due to the currently claimed 
compositions comprising a combination of a swell ratio ranging from 
180 to 220%, and a noticed impact strength (ISO) ranging from 60 to 
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90 kj/m 2 . 

However, the Examiner has not explained where and how 
Moriguchi, et al . alone, or in combination with DeChellis, et al., 
discloses how such advantageous processing properties can be 
obtained, nor has the Examiner explained, absent Applicant's 
specification, why one of ordinary skill in the art would have 
modified Moriguchi, et al . alone, or in combination with DeChellis, 
et al., in order to try and arrive at Applicant's currently claimed 
polyethylene compositions comprising better processing properties 
from a swell ratio ranging from 180 to 220%, and a noticed impact 
strength (ISO) ranging from 60 to 90 kJ/m 2 . However, as outlined 
supra, this is the Examiner's initial burden to satisfy a prima 
facie case of obviousness. 

In light of the above, Applicant respectfully believes claim 1 
and 3-5 are patentable over Moriguchi, et al. in view of DeChellis, 
et al . Therefore, allowance of the claims is earnestly requested. 

2. Rejection of Claims 1 and 3-5 Under 35 U.S.C. §103 (a) over 
U.S. Patent 6,713,561 in view of U.S. Patent 5,405,922 

Applicant respectfully traverses the rejection of claims 1 and 
3-5 to U.S. Patent 6,713,561 (herein referred to as "Berthold, et 
al . I") in view of U.S. Patent 5,405,922 (herein referred to as 
"DeChellis, et al/). 

The instant application claims priority to U.S. provisional 
application 60/445,165, which was filed on February 5, 2003, whereas 
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Berthold, et al . I has a 35 U.S.C. §371 date of March 21, 2002, and 
a publication date of March 30, 2004 (i.e., as U.S. Patent 
6,713,561). Accordingly, Applicant respectfully believes Berthold, 
et al . I can only be considered under 35 U.S.C. §102 (e) for the 
instant rejection under 35 U.S.C. §103 (a) . However, given the 
provisions of 35 U.S.C. §103 (c) , Applicant respectfully believes the 
instant rejection should be withdrawn. 

In particular, the currently claimed subject matter and the 
subject matter contained in Berthold, et al . I are believed to be 
commonly owned, and it is believed Applicant was subject to an 
obligation of assignment to the owner of Berthold, et al. I at the 
time the claimed invention was made. Applicant has included herein 
as Attachment B (1) a copy of the assignee of record for the 
currently pending application; and (2) a copy of the assignee of 
record for the Berthold, et al . I from the U.S. Assignment database. 

In light of the above, Applicant respectfully believes the 
instant rejection should be withdrawn. 

3. Rejection of Claims 1 and 3-5 Under 35 U.S.C. §103 (a) over WO 
01/23446 in view of U.S. Patent 5,405,922 

Applicant respectfully traverses the rejection of claims 1 and 
3-5 to WO 01/23446 (herein referred to as u Berthold, et al . II") in 
view of U.S. Patent 5,405,922 (herein referred to as "DeChellis, et 
al.") . 

The U.S. Supreme Court in Graham v. John Deere Co., 148 
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U.S.P.Q. 459 (1966) held that non-obviousness was determined under 
§103 by (1) determining the scope and content of the prior art; (2) 
ascertaining the differences between the prior art and the claims at 
issue; (3) resolving the level of ordinary skill in the art; and, 
(4) inquiring as to any objective evidence of non-obviousness. 

Accordingly, for the Examiner to establish a prima facie case 
of obviousness, three basic criteria must be met. First, there must 
be some suggestion or motivation, either in the references 
themselves or in the knowledge generally available to one of 
ordinary skill ' in the art, to modify the reference or to combine 
reference teachings. Second, there must be a reasonable expectation 
of success. Finally, the prior art reference (or references when 
combined) must teach or suggest all the claim limitations. See MPEP 
§2142 . 

Arguments regarding DeChellis, et al . are incorporated herein 
by reference in their entirety. 

With respect to the instant rejection, Applicant respectfully 
believes Berthold, et al . II fails to disclose, teach, or suggest 
Applicant's currently claimed polyethylene compositions comprising: 

(i) a multimodal molecular mass distribution; 

(ii) a density in the range of from 0.950 to 0.956 g/cm J at 23 
°C; 

(iii) an MFR 190 /2i.6 in the range of from 1.5 to 3.5 dg/min. ; 

(iv) 35 to 45 % by weight of a low-molecular-mass ethylene 
homopolymer A; 
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(v) 34 to 44 % by weight of a high-molecular-mass copolymer B 
made from ethylene and less than 0.1% by weight of a 
first 1 -olefin comonomer having from 4 to 8 carbon atoms, 
based on the weight of copolymer B; 

(vi) 18 to 26 % by weight of an ultrahigh-molecular-mass 
ethylene copolymer C containing from 0.1 to 0.6% by 
weight of a second 1-olefin comonomer, based on the 
weight of copolymer C; 

(vii) the polyethylene composition comprising a swell ratio 
ranging from 180 to 220%; and 

(viii) the polyethylene composition comprising a noticed impact 
strength (ISO) ranging from 60 to 90 kJ/m 2 . 

In fact, Applicant respectfully believes Berthold, et al . II 
discloses a broad range for each component, namely 30 to 60% by 
weight of a low-molecular weight ethylene hornopolymer as component 
(A), 30 to 65% by weight of a. high-molecular weight ethylene 
copolymer as component (B) , and 1 to 30% by weight of an ultrahigh- 
molecular weight ethylene hornopolymer or copolymer as component <C) . 
Alternatively, Applicant's currently claimed polyethylene 
compositions comprise from 35 to 45% by weight of a low-molecular 
mass ethylene hornopolymer as component (A) , from 34 to 44% by weight 
of a high-molecular mass ethylene copolymer comprising less than 
0.1% by weight of a first 1-olefin comprising from 4 to 8 carbon 
atoms . as component (B) , and from 18 to 26% by weight of an 
ultrahigh-molecular mass ethylene copolymer comprising from 0.1 to 
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0.6% by weight of a second 1-olefin comonomer. 

Additionally, as outlined supra, Applicant has unexpectedly 
found the currently claimed polyethylene compositions comprise 
particularly good processing properties for blow molding processes 
due to the currently claimed compositions comprising a combination 
of a swell ratio ranging from 180 to 220%, and a noticed impact 
strength (ISO) ranging from 60 to 90 kJ/m 2 . However, the Examiner 
has not explained where and how Berthold, et al . II alone, or in 
combination with DeChellis, et al . , discloses how such advantageous 
processing properties can be obtained, nor has the Examiner 
explained, absent Applicant's specification, why one of ordinary 
skill in the art would have modified Berthold, et al . II alone, or 
in combination with DeChellis, et al . , in order to try and arrive at 
Applicant's currently claimed polyethylene compositions comprising 
better processing properties from a swell ratio ranging from 180 to 
220%, and a noticed impact strength (ISO) ranging from 60 to 90 
kJ/m 2 . However, as outlined supra, this is the Examiner's initial 
burden to satisfy a prima facie case of obviousness. 

In light of the above, Applicant respectfully believes claim 1 
and 3-5 are patentable over Berthold, et al. II in view of 
DeChellis, et al . Therefore, allowance of the claims is earnestly 
requested . 

4 . Double Patenting 

Applicant respectfully traverses the rejection of claims. 1 and 
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3-5 to claims 1, 2, and 5-8 of U.S. Patent 6,713,561 (herein 
referred to as "Berthold, et al, I") . All arguments supra regarding 
Berthold, et al . I are incorporated herein by reference in their 
entirety. 

Non-statutory , Obviousness-type Double Patenting: 

The doctrine of double patenting seeks to prevent the 

unjustified extension of patent exclusivity beyond the term of a 

patent. The public policy behind this doctrine is that: 

The public should. . . be able to act on the assumption 
that upon the expiration of the patent it will be free to 
use not only the invention claimed in the patent but also 
modifications or variants which would have been obvious 
to those of ordinary skill in the art at the time the 
invention was made, taking into account the skill in the 
art and prior art other than the invention claim in the 
issued patent. 

In re Zickendraht, 319 F.2d 225, 232, 138 USPQ 22, 27 {CCPA 1963) 
(Rich, J., concurring). 

In determining whether basis for an obviousness- type double 
patenting rejection exists, the analysis employed parallels the 
guidelines for a 35 U.S.C. 103(a) rejection. In particular, the 
factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 
148 USPQ 459 (1966) , are applied for establishing a background for 
determining obviousness under 3 5 U.S.C. 103, and are then applied 
for determining an obvious- type double patenting analysis. These 
factual inquiries are summarized as follows: 
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(A) Determine the scope and content of a patent claim relative 
to a claim in the application at issue; 

(B) Determine the differences between the scope and content of 
the patent claim as determined in (A) and the claim in the 
application at issue; 

(C) Determine the level of ordinary skill in the pertinent 
art; and 

(D) Evaluate any objective indicia of nonobviousness. 

The conclusion of obviousness- type double patenting is made in 
light of these factual determinations. 

Additionally, any obviousness -type double patenting rejection 
should make clear: 

(A) The differences between the inventions defined by the 
conflicting claims - a claim in the patent compared to a 
claim in the application; and 

(B) The reasons why a person of ordinary skill in the art 
would conclude that the invention defined in the claim at 
issue is anticipated by, or would have been an obvious 
variation of, the invention defined in a claim in the 
patent . 

Moreover, when considering whether the inventive subject matter 
defined in a claim of an application would have been an obvious 
variation of the inventive subject matter defined in the claim of a 
patent, the disclosure of the patent may not be used as prior art. 
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General Foods Corp. v. Studiengesellschaft Kohle mbH, 972 F.2d 1272, 
1279, 23 USPQ2d 1839, 1846 (Fed. Cir. 1992), (Emphasis added). 

With respect to the current rejection, currently pending claims 
1 and 3-5 are directed towards a polyethylene composition. All 
currently pending and withdrawn claims (i.e., claims 1 and 3-10) are 
submitted herewith as ATTACHMENT A. 

With respect to Berthold, et al . I, claims 1-2 and 5-9 are 
directed towards a molding compound; claims 3-4 are directed towards 
a method for producing a polyethylene compound; claims 10-11 are 
directed towards an article; and claim 12 is directed towards a 
process to make an article. Claims 1-12 of Berthold, et al . I were 
previously submitted as ATTACHMENT C with Applicant's response of 
April 1, 2008. 



Currently pending claims 1-5 : 

Claim 1 of the current application recites, 

A polyethylene composition with multimodal molecular mass 
distribution, which has a density in the range of from 
0.950 to 0.956 g/cm 3 at 23 °C, an MFR 190 /2i .6 in the range 
of from 1.5 to 3.5 dg/min and which comprises from 3 5 to 
4 5 % by weight of a low-molecular-mass ethylene 
homopolymer A; from 34 to 44 % by weight of a high- 
molecular-mass copolymer B made from ethylene and less 
than 0.1% by weight of a first 1-olefin comonomer having 
from 4 to 8 carbon atoms, based on the weight of 
copolymer B; and from 18 to 2 6 % by weight of an 
ultrahigh-molecular-mass ethylene copolymer C containing 
from 0.1 to 0.6% by ^weight of a second 1-olefin 
comonomer, based on the weight of copolymer C, wherein 
the percentage data of homopolymer A, copolymer B, 
copolymer C are based on the total weight of the 
polyethylene composition, and the polyethylene 
composition has a swell ratio ranging from 180 to 220%, 
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and a noticed impact strength (ISO) ranging from 60 to 90 
kJ/m 2 . 

Applicant respectfully believes none of claims 1-12 in 
Berthold, et al . I recite the same, or an obvious variant of 
currently pending claim 1. Additionally, currently pending claims 
3-5 depend directly or indirectly from currently pending claim 1, 
and necessarily include all of the limitations therein. As such, 
Applicant believes claims 1 and 3-5 are patentably distinct from 
claims 1-12 in Berthold, et al . I . 

Moreover, Applicant respectfully traverses the current 
rejection since the Examiner has not made clear: (A) the differences 
between the inventive subject matter defined by the conflicting 
claims; and (B) the reasons why a person of ordinary skill in the 
art would conclude that the inventive subject matter defined in the 
claim at issue is anticipated by, or would have been an obvious 
variation of, the inventive subject matter defined in a claim in the 
patent. See MPEP §804 (1). 

Furthermore, Applicant respectfully believes the Examiner has 
not properly compared the currently pending claims in the above - 
captioned application to the allowed claims in Berthold, et al . I, 
and outlined: (A) the differences between the inventive subject 
matter defined by the conflicting claims; and (B) the reasons why a 
person of ordinary skill in the art would conclude that the 
inventive subject matter defined in the currently rejected claims 

PACE 24/39 • RCVD AT 1/14/2009 5:03:34 PM (Eastern Standard Time] * SVR:USPTO-EFXRF-6/14 * DNIS:2738300 • CSID: - DURATION (mm-ss):08-58 



01/14/2009 WED 17: 10 



FAX 



B AS ELL 



0025/041 



Serial No. 10/538,894 

are anticipated by, or would have been an obvious variation of, the 
inventive subject matter defined in a claim or claims in the cited 
patent. See MPEP §804 (1). 

Accordingly, Applicant respectfully believes the current 
rejection should be withdrawn. 

5 . Double Patenting 

Applicant respectfully traverses the rejection of claims 1 and 
3 to claims 1-3 of co-pending U.S. patent application 10/537,728, 
which is now U.S. Patent 7,427,649, (herein referred to as 
"Berthold, et al . III"). 

Non-statutory, Obviousness-type Double Patenting: 

The doctrine of double patenting seeks to prevent the 

unjustified extension of patent exclusivity beyond the term of a 

patent. The public policy behind this doctrine is that: 

The public should. . . be able to act on the assumption 
that upon the expiration of the patent it will be free to 
use not only the invention claimed in the patent but also 
modifications or variants which would have been obvious 
to those of ordinary skill in the art at the time the 
invention was made, taking into account the skill in the 
art and prior art other than the invention claim in the 
' issued patent . 

In re Zickendraht, 319 F.2d 225, 232, 138 USPQ 22, 27 (CCPA 1963) 
(Rich, J., concurring). 

In determining whether basis for an obviousness- type double 
patenting rejection exists, the analysis employed parallels the 
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guidelines for a 35 U.S.C. 103(a) rejection. In particular, the 
factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 
148 USPQ 459 (1966) , are applied for establishing a background for 
determining obviousness under 35 U.S.C. 103, and are then applied 
for determining an obvious- type double patenting analysis. These 
factual inquiries are summarized as follows: 

(A) Determine the scope and content of a patent claim relative 
to a claim in the application at issue; 

(B) Determine the differences between the scope and content of 
the patent claim as determined in (A) and the claim in the 
application at issue; 

(C) Determine the level of ordinary skill in the pertinent 
art ; and 

(D) Evaluate any objective indicia of nonobviousness . 

The conclusion of obviousness- type double patenting is made in 
light of these factual determinations. 

Additionally, any obviousness- type double patenting rejection 
should make clear: 

(A) The differences between the inventions defined by the 
conflicting claims - a claim in the patent compared to a 
claim in the application; and 

(B) The reasons why a person of ordinary skill in the art 
would conclude that the invention defined in the claim at 
issue is anticipated by, or would have been an obvious 
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variation of, the invention defined in a claim in the 
patent . 

Moreover, when considering whether the inventive subject matter 
defined in a claim of an application would have been an obvious 
variation of the inventive subject matter defined in the claim of a 
patent, the disclosure of the patent may not be used as prior art. 
General Foods Corp. v. Studiengesellschaft Kohle mbH t 972 F.2d 1272, 
1279, 23 USPQ2d 1839, 1846 (Fed. Cir. 1992), (Emphasis added). 

With respect to the current rejection, currently pending claims 
1 and 3-5 are directed towards a polyethylene composition. All 
currently pending and withdrawn claims (i.e., claims 1 and 3-10) are 
submitted herewith as ATTACHMENT A. 

With respect to Berthold, et al , III, claims 1-5 and 8 are 
directed towards a polyethylene composition; claims 6 and 9 are 
directed towards a process for producing a polyethylene compound; 
and claims 7 and 10 are directed towards a process for producing a 
blow molding. Claims 1-10 of Berthold, et al. Ill are submitted 
herein as ATTACHMENT D. 

Currently pending claims 1-5 : 

Claim 1 of the current application recites, 

A polyethylene composition with multimodal molecular mass 
distribution, which has a density in the range of from 
0.950 to 0.956 g/cm 3 at 23 °C, an MFR190/21.6 in the range 
of from 1.5 to 3.5 dg/min and which comprises from 35 to 
45 % by weight of a low-molecular-mass ethylene 
homopolymer A; from 34 to 44 % by weight of a high- 
molecular-mass copolymer B made from ethylene and less 
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than 0.1% by weight of a first 1 -olefin comonomer having 
from 4 to 8 carbon atoms, based on the weight of 
copolymer B; and from 18 to 2 6 % by weight of an 
ul trahigh-molecular-mass ethylene copolymer C containing 
from 0.1 to 0.6% by weight of a second 1 -olefin 
comonomer, based on the weight of copolymer C, wherein 
the percentage data of homopolymer A, copolymer B, 
copolymer C are based on the total weight of the 
polyethylene composition, and the polyethylene 
composition has a swell ratio ranging from 180 to 220%, 
and a noticed impact strength (ISO) ranging from 60 to 90 
kJ/m 2 . 

Applicant respectfully believes none of claims 1-10 in 
Berthold, et al . Ill recite the same, or an obvious variant, of 
currently pending claim 1. Additionally, currently pending claims 
3-5 depend directly or indirectly from currently pending claim 1, 
and necessarily include all of the limitations therein. As such, 
Applicant believes claims .1 and 3-5 are patentably distinct from 
claims 1-10 in Berthold, et al . III. 

Moreover, Applicant respectfully traverses the current 
rejection since the Examiner has not made clear: (A) the differences 
between the inventive subject matter defined by the conflicting 
claims; and (B) the reasons why a person of ordinary skill in the 
art would conclude that the inventive subject matter defined in the 
claim at issue is anticipated by, or would have been an obvious 
variation of, the inventive subject matter defined in a claim in the 
patent. See MPEP §804 (1). 

Furthermore, Applicant respectfully believes the Examiner has 
not properly compared the currently pending claims in the above - 
captioned application to the allowed claims in Berthold, et al . Ill, 
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and outlined: (A) the differences between the inventive subject 
matter defined by the conflicting claims; and (B) the reasons why a 
person of ordinary skill in the art would conclude that the 
inventive subject matter defined in the currently rejected claims 
are anticipated by, or would have been an obvious variation of, the 
inventive subject matter defined in a claim or claims in the cited 
patent. See MPEP §804 (1). 

Accordingly, Applicant respectfully believes the current 
rejection should be withdrawn. 

CONCLUSION 

Based upon the above remarks and amendments submitted herein, 
the presently claimed subject matter is believed to be novel and 
patentably distinguishable over the prior art of record. The 
Examiner is therefore respectfully requested to reconsider and 
withdraw the rejections, and allow pending claims 1 and 3-5. 
Favorable action with an early allowance of the claims pending in 
this application is earnestly solicited. 

The Examiner is welcomed to telephone the undersigned 
practioner if any questions or comments arise, or such action would 
expedite prosecution of this application. 
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Respectfully submitted 



Date: January 14, 2009 

Basell USA Inc. 

Delaware Corporate Center II 

2 Righter Parkway, Suite 300 

Wilmington, Delaware 19803 

Tel . : 302-683-8176 

Fax. : 302-731-6408 



I hereby certify that this correspondence is being facsimile transmitted to 
the United States Patent and Trademark Office (Fax. No. 571-273-8300) on 
January \^ , 2009. 
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ATTACHMENT A 

1. (Currently Amended) A polyethylene composition with 
multimodal molecular mass distribution, which has a 
density in the range of from 0.950 to 0.956 g/cm J at 23 
°C, an MFR 19 o/2i.6 in the range of from 1.5 to 3.5 dg/min 
and which comprises from 35 to 45 % by weight of a low- 
molecular-mass ethylene homopolymer A; from 34 to 44 % 
by weight of a high-molecular-mass copolymer B made from 
ethylene and less than 0.1% by weight of a first 1- 
olefin comonomer having from 4 to 8 carbon atoms, based 
on the weight of copolymer B; and from 18 to 26 % by 
weight of an ultrahigh-molecular-mass ethylene copolymer 
C containing from 0.1 to 0.6% by weight of a second 1- 
olefin comonomer, based on the weight of copolymer C, 
wherein the percentage data of homopolymer A, copolymer 
B, copolymer C are based on the total weight of the 
polyethylene composition , and the polyethylene 
composition has a swell ratio ranging from 180 to 220%, 
and a noticed impact strength (ISO) ranging from 60 to 
90 kJ/m 2 . 

2. (Cancelled) 

3. (Previously Presented) The polyethylene composition as 
claimed in claim 1, wherein the first 1-olefin and 
second 1-olefin comonomers are independently selected 
from 1-butene, 1-pentene, 1-hexene, 1-octene, 4 -methyl - 
1-pentene, or mixtures of these. 
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4. (Previously Presented) The polyethylene composition as 
claimed in claim 1, which has a viscosity number VN tot: of 
from 500 to 600 cm 3 /g measured to ISO/R 1191 in decalin 
at 135 °C. 

5. (Currently Amended) The polyethylene composition as 
claimed in claim 1, which has a owcll ratio in the range 
from 1 8 0 — fee — 3-3-9 — — a notched — impact — strength — (ICO) — an* 

the — range — from — &Q — fee — 9-9 — kJ/m ? , a^d a stress-crack 

resistance (FNCT) in the range from 15 to 2 5 h. 

6. (Withdrawn) A process for producing a polyethylene 
composition with multimodal molecular mass distribution, 
which has a density in the range of from 0.950 to 0.956 
g/cm 3 at 23 °C, an MFR 190 /2i.<s in the range of from 1.5 to 
3.5 dg/min and which comprises from 35 to 45 % by weight 
of a low-molecular-mass ethylene homopolymer A; from 34 
to 44 % by weight of a high-molecular-mass copolymer B 
made from ethylene and less than 0.1% by weight of a 
first 1-olefin comonomer having from 4 to 8 carbon 
atoms, based on the weight of copolymer B; and from 18 
to 26 % by weight of an ultrahigh-molecular-mass ethy- 
lene copolymer C containing from 0.1 to 0.6% by weight 
of a second 1-olefin comonomer, based on the weight of 
copolymer C, wherein the percentage data of homopolymer 
A, copolymer B, copolymer C are based on the total 
weight of the polyethylene composition, wherein the 
monomers are polymerized in slurry in a temperature 
range of from 60 to 90 °C at a pressure in the range of 
from 0.15 to 1.0 MPa, and in the presence of a high- 
mileage Ziegler catalyst composed of a transition metal 
compound and of an organoaluminum compound, the process 
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comprising conducting polymerization in three stages, 
wherein the molecular mass of each polyethylene prepared 
in each stage is regulated with the aid of hydrogen, 
thereby forming a hydrogen concentration in each stage. 

7. (Withdrawn) The process as claimed in claim 6, wherein 
the hydrogen concentration in the first polymerization 
stage is adjusted so that a viscosity number VNi of the 
low-molecular-mass ethylene homopolymer A is in the 
range of from 160 to 220 cm 3 /g. 

8. (Withdrawn) The process as claimed in claim 6, wherein 
the hydrogen concentration in the second polymerization 
stage is adjusted so that a viscosity number VN 2 of a 
mixture of polymer A and polymer B is in the range of 
from 230 to 320 cm 3 /g. 

9. (Withdrawn) The process as claimed in claim 6, wherein 
the hydrogen concentration in the third polymerization 
stage is adjusted so that a viscosity number VN 3 of a 
mixture of polymer A, polymer B, and polymer C is in the 
range of from 500 to 600 cm 3 /g. 

10. (Withdrawn) A process for producing an L-ring drum 
having a capacity in a range from 50 to 250 dm 3 (1) from 
a polyethylene composition with multimodal molecular 
mass distribution, which has a density in the range of 
from 0.950 to 0.956 g/cm 3 at 23 °C, an MFR 190 / 2 i.6 in the 
range of from 1.5 to 3.5 dg/min and which comprises from 
35 to 45 % by weight of a low-molecular-mass ethylene 
homopolymer A; from 34 to 4 4 % by weight of a high- 
molecular-mass copolymer B made from ethylene and less 
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than 0.1% by weight of a first 1-olefin comonomer having 
from 4 to 8 carbon atoms, based on the weight of 
copolymer B; and from 18 to 26 % by weight of an 
ultrahigh-molecular-mass ethylene copolymer C containing 
from 0.1 to 0.6% by weight of a second 1-olefin 
comonomer, based on the weight of copolymer C, wherein 
the percentage data of homopolymer A, copolymer B, 
copolymer C are based on the total weight of the 
polyethylene composition, the process comprising: 

(a) plasticizing the polyethylene composition in an 
extruder in a temperature range of from 200 ,to 
250 °C; 

(b) extruding the product of step (a) through a die 
into a mold; 

(c) blowing up the product of step (b) in a blow 
molding apparatus, thereby forming the L-ring 
drum; and 

solidifying the L-ring drum by cooling. 
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ITA::hmca)* 
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titanium cnni|K>und instead oft 3.5 mmol/h as in Example 1, 
togetlicr with 180 mmoJ/h of iriethyuilumiuum. . 

'Jlic amount of ethylene (=72.8 kg/h) and the amount of 
hydrogen (=68 g/li) were adjusted so that the percentage 
proportion of ethylene and of hydrogen measured in the gas 
space of the first reactor were from 21 to 23% by volume and 
67% by volume, respectively, and the rest was a mix of 
nitrogen and vaporized diluent. 

Hie polymerization in the first reactor was carried out at 
85° C. 

The slurry from the first reactor was then transferred into a 
second reactor, in which the percentage proportion of hydro- 
gen in the gas phase had been reduced between 6 to 8% by 

vnhimp »nH an amnnnt nf dS o/h r>f 1 -hiitpiv* u/oc aAAoA ir\ thic 



comonomer having from 4 to 8 carbon atoms, wherein a 
mixture of homopolymer A and copolymer B has a vis- 
cosity number VU 2 in the range from 150 to 200 cm 3 /g; 
and 

from 20 to 30% by weight of an ultrahigh-molecular-mass 
ethylene copolymer C containing a 1 -olefin comonomer 
having from 4 to 8 carbon atoms, wherein a mixture of 
homopolymer A, copolymer B, and copolymer C has a 
viscosity number VN 3 in the range from 260 to 340 
cm 3 /g, and wherein all of the percentage data are based 
on the total weight of the composition. 

2. The polyethylene composition as claimed in claim 1, 
wherein the 1 -olefin comonomer of copolymer B is present in 

ttn amnnnl frr*m fl 1 tr> (\ API* kv M//»inM KocoH^n tk» iwoirtHl r»f 
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tflanium compound instead of 13.5 mmo!/h as in Example 1, 
together wilh J 80 mmol/h of trielhylalumiuum. 

Hie annum! of ethylene (=72.8 kg/h) and the amount of 
hydrogen (=68 g/li) were adjusted so that the percentage 
proportion of ethylene and of hydrogen measured in the gas 5 
space of the first reactor were from 21 to 23% by volume and 
67% by volume, respectively, and the rest was a mix of 
nitrogen and vaporized diluent. 

Hie polymerization in the first reactor was carried out at 
85° C. 10 

Hie slurry from the first reactor was then transferred into a 
second reactor, in which the percentage proportion of hydro- 
gen in the gas phase had been reduced between 6 to 8% by 
volume, and an amount of 45 g/h of 1 -butene was added to this 
reactor alongside with 30.8 kg/h of ethylene. The amount of 15 
hydrogen was reduced by way of intermediate H 2 depressur- 
ization. 79% by volume of ethylene, 6 to 7% by volume of 
hydrogen, and 0.7% by volume of 1 -butene were measured in 
tlie gas phase of the second reactor, the rest being a mix of 
nitrogen and vaporized diluent. 20 

The polymerization in the second reactor was carried out at 
82° C. 

The slurry from the second reactor was transferred to the 
third reactor using further intermediate H 2 depressurization 
to adjust the amount of hydrogen to 2.8% by volume in the gas 25 
space of the third reactor. 

An amount of 270 g/h of 1 -butene was added to the third 
reactor alongside with an amount of 36.4 kg/h of ethylene. A 
percentage proportion of 84% by volume of ethylene, 2.8% 
by volume of hydrogen, and 0.9% by volume of 1 -butene was 30 
measured in the gas phase of the third reactor, the rest being a 
mix of nitrogen and vaporized diluent. 

The polymerization in the third reactor was carried out at 
85° C. 

The polymer leaving the third reactor is then dried, pellet- 35 
ized and stabilized under the same conditions as defined in 
example 1. 

Table 2 as shown below gives more details for the polyeth- 
ylene composition prepared in example 2: 

40 

TABLE 2 

Example No. 
2 



W A {% by weight) 
W D [%byweigM) 
W c [% bv weighlj 
VN, |cm 3 /g| 
VN 2 {cm 3 /g) 

density [g/cm 3 ] 
MFI,«y5 [dg/minl 
SR [%) 
FNCT [b] 
NrSrsofkJ/m 2 ) 



52 

22 

20 

85 
194 
305 

0.958 
1.0 
US 

10 

14 



45 



50 



The abbreviations in Table 2 have the same meanings as 55 
those in example 1 . 

We claim: 

1. A polyethylene composition wilh trimodaJ molecular 
mass distribution, which comprises: 6 q 

a density in the range from 0.955 to 0.960 g/cm 3 at 23° C; 

an MFI l9Q/5 in the range from 0.8 to 1 .6 dg/min; 

from 45 to 55% by weight of a low-molecular-mass ethyl- 
ene homopolymer A having a viscosity VN^ in the range 
from70to90cm 3 /g; 65 

from 20 to 35% by weight of a high-molecuiar-mass 
copolymer B made from ethylene and a 1 -olefin 



oomonomer having from 4 to 8 carbon atoms, wherein a 
mixture of homopolymer A and copolymer B has a vis- 
cosity number VN 2 in the range from 150 to 200 cm 3 /g; 
and 

from 20 to 30% by weight of an ultrahigh- molecular-mass 
ethylene copolymer C contai ning a 1 -olefin comonomer 
having from 4 to 8 carbon atoms, wherein a mixture of 
homopolymer A, copolymer B, and copolymer C has a 
viscosity number VN 3 in the range from 260 to 340 
cm 3 /g, and wherein all of the percentage data are based 
on the total weight of the composition. 
1. The polyethylene composition as claimed in claim 1, 
wherein the 1 -olefin comonomer of copolymer B is present in 
an amount from 0. 1 to 0.6% by weight, based on the weight of 
copolymer B and the 1 -olefin comonomer of copolymer C is 
present in an amount from 0. 5 to 2.5% by weight, based on the 
weight of copolymer C. 

3. The polyethylene composition as claimed in claim 1 
wherein the 1 -olefin comonomer of copolymer B and the 
1 -olefin comonomer of copolymer C are independently 
selected from 1 -butene, 1-pentene, l-hexene, I-octene,4-me- 
thyl-1 -pcnlene, or a mixture of these. 

4. The polyethylene composition as claimed in claim 1, 
having a viscosity number VN f0 , of from 280 to 350 cm 3 /g 
measured by FSO/R 1 1 91 in decalin at 1 35° C. 

5. The polyethylene composition as claimed in claim 1, 
which has a swell ratio in the range from 115 to 145%, a 
notched impact strength (ISO) in the range from 8 to 14 
kJ/m 2> and a stress-crack resistajice (FNCT) in the range from 
8 to 20 h. 

6. A process for producing a polyethylene composition 
with trimodal molecular mass distribution, having compris- 
ing a density in the range from 0.955 to 0.960 g/cm 3 at 23° C. ; 
an MFl l90/5 in the range from 0,8 to 1.6 dg/min; from 45 to 
55% by weight of a low-molecular-mass ethylene homopoly- 
mer A having a viscosity VN^ in the range from 70 to 90 
cm 3 /g; from 20 to 35% by weight of a high-molecular-mass 
copolymer B made from ethylene and a 1 -olefin comonomer 
having from 4 to 8 carbon atoms wherein a mixture of 
homopolymer A and copolymer B lias a viscosity number Vy, 
in the range from 150 to 200 cm 3 /g; and from 20 to 30% by 
weight of an ultrahigh-molecular-mass ethylene copolymer C 
containing a 1 -olefin comonomer having from 4 to 8 carbon 
atoms, wherein a mixture of homopolymer A, copolymer B, 
and copolymer C has a viscosity number VN 3 in the range 
from 260 to 340 cmVg, wherein all of the percentage data are 
based on the total weight of the composit ion, and wherein the 
monomers are polymerized in slurry in a temperature range of 
from 20 to 120 Q C. at a pressure in the range of from 0.15 to 
1 MPa, and in the presence of a higli-mileage Ziegler catalyst 
composed of a transition metal compound and of an orga- 
noaluminum compound, the process comprising conducting 
polymerization in three stages, wherein the molecular mass of 
the polyethylene prepared in each stage is regulated with the 
aid of hydrogen, thereby forming a hydrogen concentration in 
each stage. 

7. A process for producing a blow molding from a polyeth- 
ylene composition with trimodal molecular mass distribu- 
tion, comprising a density in the range from 0.955 to 0.960 
g/cm 1 at 23° C; an MFl l90/5 in the range from 0.8 to 1.6 
dg/min; from 45 to 55% by weight of a low -molecular-mass 
ethylene homopolymer A having a viscosity VN A in the range 
from 70 to 90 cm 3 /g; from 20 to 35% by weight of a high- 
molecular-mass copolymer B made from ethylene and a 
1 -olefin comonomer having from 4 to 8 carbon atoms wherein 
a mixmre of homopolymer A and copolymer B has a viscosity 
number V M in the range from 1 50 to 200 cm 3 /g; and from 20 
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to 30% by weight of an ultrahigfr-moloctifar-mass ethylene 
copolymer C containing a 1 -olefin comonomcr having from 4 
to H enrbon atoms, wherein a mixture of homopolymer A, 
copolymer B, and copolymer C lias a viscosity number VN 3 in 
the range from 260 to 340 cnvVg, wherein all of the percent- 
age data are based on the total weight of the composition, 
the process comprising: 

(a) plasticizing the polyethylene composition in an 
extruder in a temperature range of from 200 to 250° C; 

(b) extruding the product of step (a) through a die into a 
mold; 

(c) blowing up the product of step (b) in a blow molding 
apparatus; and 



8 



(d) cooling the product of step (c) to solidify the blow 
molding. 

8. The polyethylene composition as claimed in 4 where the 
viscosity number VN^, is from 300 to 320 cnvVg. 

9. The process as claimed in claim 6, wherein the viscosity 
munber VN 3 of the mixture of polymer A, polymer B, and 
polymer C is in the range of from 280 to 320 cm 3 /g. 

10. The process as claimed in claim 7 where the blow 
molding is a container with a capacity in the range from 200 
to 5000 cm 3 . 
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